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A GOVERNMENT OF ANDHRL PR DESH

W FOREST DEPARTMENT
~ fRef . No. 12254/90/¥1- >,

Office of the Prl. chier Conserv
dateg: 22-2-1991,

Sri, #, Sitaiama Rao, I.F.S.,; 3
Principal chief Conservz tor nf Forests,

CIRCULLR Mo. 3/91

. - ""Sub:~ FOREST OFFENCES - W./. o, 719/90 filed by D.7.0
Adilebed ‘and others ageinst ‘the orders dateq:
10-4-90 made in W.P. o, 1417/90 filed by Laxmen
Pretap Ray, alias Laxman - Reg,

Ref:~ G.p, for Excise, High Court, £.P, letter lo,

W.b. No. 2t 719/90/Ex/010R/ dateq 13-2-1991,

e

 Benéh in WAL No. 719/90 fileq.

e 1 » the Division bench consisting of
Mr. Justice Jagennadha Tao and Mr., Justice P.L, Neragimhe Sarma
- have'delivered the judgement, - T : :

PS have observed-that the Officer

at the time of Tegistering an offence case

1967 ( fmended in 1971), has te g8ive an optien

to the accused in writing as to ‘whether the accused is vwilling
to have the offence cempounded, After.getting 2 reply frem the

accused, the Forest authorities can pProceed further in aceords
ance with the procedure stipylated for the purpose,

Their lordshi
seizea'the,godas,
under Fporest Act,

who

The Judgerin't ‘delivered by the Hon'ble Judges have for
Teaching conseyuences and there is & slizht deviation tc the
rules provi;

ded in the Andhra Pradesnh Offences ( Compounding and
prosecuticn ) Rules, 1969,

’

Under Rule 8 of Andhra Pradesh Offences (
and presecution) Rules, 1969 where the fgccused gives an under-
taking to compound the offence case in Forn-'4£' the copetent
Authority i.e. the Divisiomal Forest Officers, Sub-Divisiongl
Forest '(fficers ang Renge Officers shall be competent tc compoung

i an crder in this behalf
and under Rule i i si

2Ty officer competent
to compound the o

¢ pound an offence without
assigning &ny reascns,

Compcunding

In light of the Judgenent delivered in the case
referred to ebove, after detection of forest offence, the
Forest Officer, concerned has to put the ae
Tegarding the pProvision for compounding the
Lccused or the offender nyust necessarily be
whether he is prepared to have the offence ¢

asked in writine
obtein his willingness or otherwise,

ompounded ang -

contd... p...o.

ator
of Forests, tndhra Pradesh,dyderabsad

y Adiladad is engleseg herewi th,
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or
bad.
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If the accused is willing, the compounding statemen t in
Formertpt ey be got filled and signed, This has beeome
obligatory on the part of Forest Offjicer detecting the
offence, After Teceiving his willingness or otherwise
the off: cer competent to compound the offence may refuse
to compound the offence. The ryles provide the refuysal to

absolute power
refua,;ingjto comrpound
the case, the reasons. for sych Tefusal should be recorded

. After 'record;'mg the
s &and Tejecting to compound further course, resort-

Sd/~ M, SITARAMp R4O,

EnclssureS:. :
1) Copy of Judgement,

“to compound the cese,

To , B -
411 the Officers distributign'lis,t g

CODY to Sto ek f£ile,

Principal Chief Conservate;-‘of Forests,




GOVERNMENT OF ANDHRA PRADESH
LriNo. WA-T19/907/EX/MCR. Dated: 13-2-1991.

Frém:

M.Chendresekhar Reddy,
Govt. Pleader for Excise,
Mugh Court of A.P.
Hydersbad.

To:
The Prl.Chief Conservator

of Forests, Andhra Pradesh
Hyderabsad.

Sirzr,

Subs - ‘FOREST OFFENCES - W.A No.719/90 filed by
D.P.0. Adilabad & others agasinst the orders
dated: 10-4-1990 mede in W.P. XNo . 1417/90,
filed by ‘Lexmen Pratap Rey, ali .as. Lakshnar -
partly allowed & renitted back to Dy.Range
0fficer, Adilabed. for taking as stipulated
therein - Range.

*H K

Lggrieved by the Judgement made in W.P. No.1417/90,
dated: 10-4-1990 the above write appeal was filed on behalf
of the Forest Department. The said writ eppeal was pertly
allowed by the Divisinn Bench of this Hon'ble Court on
16-1-1991.. -The salient featuras of the Judgement aseas
follows: - '

.(1) After the detectlon.af a forest offence, the

Forest Officer congerned to.put the accused
or the offender on notice: reﬁardlng the provi-
sien for compounding the forest offence.

The acdcused or the offender must necessarily
be asked whether he is prepared to have the
offence compounded. It is however to be noted
that merely because the affected perscn is so

- put 6n notice, it is not incumbent upon the
authorities to compound the offence. Lven after
the affected party exercises or obtion or agrees
to ‘compound, it is open to the competent asuthority
not to compound or accept compoundihg on such
conditions which the competent authority deems fit,

(2) The application in Form-4 i,e. with regard %o
compounding the forest offence is toc be filed by
the offender or accused person st the time of
detection of offence or immediately thereafter
at the time enquiry under Rule-4, 6 of A.P,Forest
Offences ( Compounding & frosecution) Rules end
well before the matter is referred to the authorised
O0fficer, before the latter takes up the matter for
purpose of decision as to coAfiscation. The said
application is to beso filed upon the officer
asking the offender or accused to exerbtise his
choice or option for having the matter compounded.
On ge thef stage is crossed, there is no ques-
tion to compound or to seek oompoundlng either
before the authorised officer or the District
Court,

contd..,..2.
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(3) The Distriet Court, on an eppeal under Section 44 ?
(2-E) of A.P. Forest Act, connot extent its arm A
to correct the orders of refusal to compound passed ot

K by the competent authority under Rule 8 of A,P, . I

% Forest Offences ( Compounding & Prosecution)Rules,

: ;ﬁﬁ (4) Rule 9 of A,P.Forest Offenées ( Compounding & Prose- 'f
o cution) Rules empowers the competent authority to :
?ﬁ refuse compounding of an offence without assigning i

any reason, The competent authority must act fairly T
énd reasonably. Tt will be negessary. for him to .
Tecord the reasons™in his record as to why he is not §
inclined to cbdbbihdlﬁhéfgff§ﬁ§§§I:£§gz§§§@§§ime??" : i
Hon'ble High Court read dawn-Rule 9 snd if the com- '
petent authority refuses to. compaund. an. SIEERES; the -
reasons the:afozﬁw@éﬁtﬁb@wzacandadaﬂm$h§"§§;gw9£§§§;

1s amenable to Urit Jurisdiction of the Hon'ble o

High Court under Article 226 of the Constitution of - %
India, i

3

The photostat copy of the above judgement is
énclosed herewith for taking appropriate action in
this regard. The above judgement will have far-
rezching consequences, There are more than 40 Writ
retitions rending in this Hon'ble Court pertaining il
to the above aspects, a1l the said writ petitions i
will be disposed of in conSonance with the above ' i
Judgement of the Division Bench,

In view of thet, I request you to give neéeSSary -
instructions to the Divisional Forest 0ffi cers, Sub- - .
Divisional Forest Officers to et in conSonance with '

<
= : the above Judgement while dealing with the forest - i
- 4 offence cases,

I honestly feel that the above Judgement does not
suffer fron any legal infirmities., Apart from thaet, §
the Hon'ble High Court elaborately considered the i
entire case law on this aspect, If there is any .. : i
practical difficulty in complying with the above f
Judgement, it is better to carry the metter to the. ’ ﬁ
Supreme Court by wey of an SCLP. .

Yours faithfully, |

Sd/- M. Chandrasekhar Redgy,
GOVERNMENT PLEADER FOR EXCISE.

4

gt Notice to the offender for‘hif wi%}}pgngﬁE_jo_Eygpound

i
the offence case.

: . Are you willing tc get the offence, ‘
. case compounded ? s YES/ No.

2. If ' Yes' please fill in Form-ta . ) ‘

. and sign. : . ,
: |

!

. i, JMitnesses: Signature.of Offencer.
1.
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IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH
_ AT HYDERABED

' WEDNESDAY THE SIXTEENTH DAY OF JANUARY
ONh THOUSAND NINE HUNDRED AND NINETY ONE

R _PRESENT 82

5THE'HON@UR}BLE MR, JUSTICE JiGANNADHZ RAO
o LN D
THE HONOURABLE R, "JUSTICE P.L. NARASIMHL SARMA

ey

VRIT APPEAL NO., 719 CF 1990.

( writ Appeal undes Clause 15 of the Letters patent
* against the order in W.P. No. 1417 of 1990,d%. 10-4- 1990
on the file of the High Court):.

_ Between:

'”1; “Divisional Forest Offlcer ( Iuthorlsed Officer ),

Adl lc bad

2. Deputy Range 0ffi cer, Ldilebad,

3. District Judge, Adilabad  .... . Appellants

- _ (Respondents)
A ND : ;

Laxman Pratep RQy, allas Laxmad ..s. Respondent
( Petitioner )

For the Appellants :: The Government Pleader for Excise.

For the Respondent :: Mr. Sankara Rao Bilolkar, Advocate.

The Court delivered the following O R D E R:




1 133,

( writ Appesl No. 719 of 1990 ).

LI LY .

(Judgement of the Bench delivered by Jagannadhs Reo,J )

LAY

This writ appeal is preferred by the Divisional Forest

- Officer (4 ¢ ) Adilsbad and enother, questioning the jud-
gment of the learned Single Judge in W.P.No. 1417/1990:

1t petitioner. The Writ petition

> I'eSpondent questioning the ordef.qf the .

eppellant dsteq: 28-10-1989 and the appellate ordef of the
learned District Judge, Adilabad dated: 16-171990 in regarg
to the confiscation of teak-wood logs and lorry bearing.

M.P 20/4717, The lorry was being driven by the owner himself

above saigd lorry at Mavelas
cerrying 17 teak-
worth fs. 11,176/~ without
masoori dhal' of 100 bags, It

wood logs fheasuring 1,016¢cmts,
valid permit, along with "
was then seized unger S, 4
(hereinafter called the Ae
appellant, the Divisional

authoriseq O0fficer),

Forest Officer, 2dilabag ( the
for inquiry. The Said Officer gave

Questioning the said
Wit petition,
ing order:

» the respondent filed the
The learned single Judge pessed the follow-

Ppesal,

it is contended b
nent Pleader Sy,

Y the learn

ed Govern.
Chandresekhar keddy, thet 8cecording to the
Provisions of the Act apg the relevant 11198 there is png
question of an

Y epplication being fi leq before the Dist,
- It is fror the goods ang vehicle to
file an application fnr compounding immediately after
Seizure of the goods or gt the i
" and if neo a@ppliceting is fil
is not permissibi

the awner of

Contd¢ boa 3.
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On the other hand, it is contended by Sri. Nilind
G. Gokhale thet before the application for cokpounding is
filed in the office of the Forest Officer who hes seized
the goods, the latter nust find out whether the accusegd
is " willing" to heve the offence cczpounded and if ne such
opportunity had béen given, the further confiscetion pro-
ceedings cannot be szid to have been fairly conducted., In
any event, it is open to the sccused to file an epplication
before the authorised officer or the District Court during

the confiscation proceedings.

_ As the matter is impnrtant and a large number of such
capes are arising frequently, we requested Sri ¢, Padmansbhe~
Reddy, Senior -counsel, to assist us and he has made valuable
submissions and we are indeed very much thankful to him.

We shall first refer to S, 44 and S.59 of the 2ct.

" " S.44, Seizufe of property lisble tr confiscetion

-——

end_proceduro thereupon: -
_ (1) Where there is reason to believe that o forest
offence has been committed in respect of any timber or

forest produce, such timber, or forest produce, together

. with all tools, rnpes, chains,' boats, vehicles and cattle
‘used in committing &hy such offence, mey be Seized by eny
forest officer or police officer, . : ‘

(2) " Every officer seizing any property under this
seéction shall place on' such property, or the receptable
if any, in which it is contained, & merk indicating that
~the seme has been so seized ang Shall, except where the
offender agrees in writing forthwith to get the nffice
coitpounded, * ( Without any un-regsonatle deley either
prbduce'thewproperty Seized before an officer not beloy
the renk of an Assistant Conservator of Forests autharised
by the Government.in~this behalf- by notification ( herein-
after referred to.as the authoriseq 0Officer) or make a report
of such seisure to the Magistrate) :

Provided that where the timber of fsrest priduce
with respect to whih Buch offence is helieved ts> have been
committed is the properiy L0 bthe entral cr btate Goverrm ent
and the offender is not known, it shall bve sufficient if the
officer makes, as soon as mey be, a regort of the ciraminstances

to the Divisionanl Forest Cfficer,

(?~A) Where an autlhoriaed Officer sejnes under Sub.
Section (1)\any timber or forest pradiice or where any Such
timber or forest produce is produced befsre him under syub-
section (2) and he is satisfied thet o £Test offence has boon
committed, in respeet thereof, he nay order confiscation of the
timber o1 forest produce 85 Seigegd oT produced together

with ell %ools, ropes, chains, boats o vehicles used in
<wvtmd £E g Snah o Pfen ce, ‘

contd...p..3%.. 4.
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(1)

(ii)

e

(2

= iy e S R

(1)
(11)
i
H {ii1)
. ‘ Ar
. (1) the sej

confisce tion Proceeding .
18 not below the rank of an Assistant Conserva tor of Forests)
onservator of Forests

and it is o

the authoris

Tised offi ger un

of Forests y
Court under

fore, S.44 ¢t
Proceddings,

copounding
. 3 called the R

115 .,

- g

& sum of money not

exéeeding fifty Tupees
where such offence

18 of & trivial nature; .. - i

& sum of mon

i in eny case, £y
bel%stMn

the value of the forest produce,
four times such value as estimated
in addition to the
value of the forest produce,;where-such offence
involves any forest produce which in the ’
opinion of the fbrest'Officer,»may be
Teleased; R

€Y which shall not, in any case
the value of the forest produce
four times Such value gs estimated

8 sun of mon
be less than
Or more than

ings and (iii)
The officers or authopitiesi

pen.to the C
to sue moty (

Government.

On' receipt of ¢
Sub-section (1)

the accused
diScharged;

the Property seizeg shall

be so Tetai

no furthg;

eadiﬁgﬂoﬁvﬁhe
Zure proceddings

the compoundi

Or otherwise se

officer, -
der S, 44 (
nder S. 44 ( 2p)
S.44 (2E), whieh
hus des

ed

ul

t off]_cer,

he sun of money
by such off%cér;—

person if in guétoin

’
ned, be released

pfd¢eedings.shall be taken
Such persen or Propertyn -

Provisions of
j(ii)j?
ng procéedi
who .

t aside or modify the order of
Against the osrders

2-L) or that of th
s an appeal lies

where such offence
> which in the opinioen

referred to in -
‘shall be

if it is not to
» and

egainst

he confiscaﬁion.procéed;yf' e’

138 are all different,
fipowered to deal % with

t. Proceedings‘before

If this distinction is

culty in arriving at

Sed before us, Whi le

S; Vvehicles ete,,
). deals with the

horised 0ffiger ( yho

» under 5,44 ( 2p)

of the autho-
&

rermitted to
that behalf . ]
the,A.P.Forest offences

1969 hereinafter -

where the
100/- the Range

contd, ..., 6,
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. o “(2-B) No order confiscating any property shall
made under sub-Section ( 2-4) wunless the person farom whon
the property is seized is Ziven :-

»

-

' (a) a notice in writing informing him of the
it " O§ €roundS on which it is proposed to confiseate
| Such property; ‘

S () an~opportﬁnity of m ‘
‘ , m writing within such reasonable time as may be

: E s Specified in the notice against the grounds
- C for confiscation; and :

eking 2 representation in

(c) a reasSonabl

5 e oppdrtunity of being heard in

2 the matter;

it Ez-c Without prejudice to the Provisions of sube

W Section (2-B) no order of confiSCation under sub-section (2.A)
k? of any tool, rope, chein, boat or vehicle whall be made if

ikl

it _ the owner therest proves to the satisfaction of the authorised
Al officer that it was used in carrying the property without

his knowledge OT connivance or the knowledge or connivance
of his agent, if any, or the person in charge of the tool,
i Tope, chein boat or vehiole in committing the offence ang

i that each of them had teoken 211 reasoneble and necc8sary
i preceutions ageinst such use, )

—
o
[

e

e

Any forest officer not below the rank of
& Conservetor of Forests empowered by the Government in
i this behalf by notification, may within theirty days fronm
‘ﬁ‘ the date of the order of confiscstion by the authporiseq
il Officer under sub-section (2.4) ef

—Y

ither sue motu or on
il epplicetion c2ll for ang examine the record of that order
df end may meke such inquiry or cause Such inquiry to be made
Tu- and pess such srders as he may think fit,;

Provided thsat no order pr@judicial to any person

shall be passed without giving him an oppartunity of being

heard. ‘
f : : : 3

(Z-D) Any person eggriecved by
Sub-section {2.4) ‘or sub- )

én order passed under
section (2-p
[ day from the date of

)'may within thirty
<communi ontion to him- of such order
appeal to the District Court heving jurisdiction over the
. area in which the pProperty has been Seized, angd the district
;; ' Court shall after giving 2n opportunity £, +
[ .o ‘

he parties tg be
- 'heard, peass Such' order, as it may

think fit and the order
inal,

of the Court so passed shall be r

i - 5.59 :-

Power to conpound offences
' officer,

Specially mompowered in this beh

LS (1) Lny forest
alf by the Gorernment
n who committed or

.De reasonably inferred thet he has
I comnitted any forest offence, other than sn offence
i 4

under
Section 52‘Of Section 55,

contd.....p...5.
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i

pounding or whether he is to be given the option. Sub-
calause (2) of 5.44, it w11 be neticed, states thet the

forest officer who has sejzeg the property, Sheuld plece

& mark on the same ang, shaél i;FepttWhers Eﬁe oggender
agrees in writing ' fort wi 0 ge € offence com-
ounded, “produce the Property before the authorised offi cer
? an officer net below the rTank of an Lsst, Conservator of
Forests), wha decides the question whether the Property

is t5 be confiscated ar net. Under S.59 of the Act, Any for.
€5t officer, Specially empswerecd in thet behalf by the Government

nay 8ccept & compensatinn from any ene who has committed

any forest offence ( nther than one under S,52 op S5.55. If

znder S.59 (1) cn?pfunding is accepted by the forest offi cer

2

hen under S.59 the &ccused will have to be diSCharged;
and the praperty which 1S seized, if it is not ¥z to be

Teleased ang no further Proceedings

taking in'that regard in Féfm_'A’.

édistely after the offence is.
detected or at the tinme of enquiry, . the

. Bccused is willing tg pay in advance any
tnount towards colpensation to be fixed
under section 5g of the Act, eany Forest:
Officer ngt belew ‘the rank of o Forester,’
TAY BBY accept such gmount and shall issye.

& Teceipt du Y .8igned by hin for the emount

S0 received, :

Provided tha
as aforeseiqd shall be without
that - may be takxen by the oo
these ryles in regard to the
or the necéssity or otherwise

Projudige tq any decision
mpetent authority_under'~
Quantum of compensation

contd...p.7,




“ 18 to be in For.I. Rule 9 déals with refuss] to compoun

ts 7 .. tr 118 ;.

"Rule 8 ;. Where the accused gives an under taking gs
8pecified in rule 5, in the case of ;-

(1) 2all the frrest offences, the Divisional E
Forest 0fficer or the Sub-Divisional Forest
Offi cer;

(ii) al1 the forest cffences where the value of

the forest Produce involveq does not eXceed

Section 59 by passing ap order in this behelr,
Every order S0 pessed shall be ip Form'B'  ang

Shall ve communi oz ted 44 the accuseq lomediately

Ol Such passing,

Rule 9;. Every OfficerICOmpetént to‘compohpd the offence
‘ mey refuse to compound. an offence in any perticular
case wi%hGut'asﬁigning":ﬁ&'reasons;" '

Provideq thet where the competent officer'reques
to compdund 8n offence, the amouﬁt that has been
Teceived towards advdnce conpensation frog the
8ccused under iule 6 shall be arranged to be refun.

ded to him by such officer by pagsing o suitable

Thus ryle 3 states that when & forest 5ffence is booked, ig

Shall be dealt with ip the mannér pr&vided-in the rules._

Upper Rule 4, en "inquiry:' into & forest offence shaly be helq
by an'office; not below the rank of & Ranger, Rule 5 States thp+
€Very accused who ' eXprosses his willingqe§§~' to have the
offence compoﬁnded,‘ghall" forthwi th five a wriitep under-
teking in that regard ip FoTi-h. Again Rule 6 sy that ip,

immediately after 4y, offence is detecteq o 2t the time of
2t the tige of

E00uiry, the acouseq is willing t, PEY in edvance apy amount

that no Teasons neeqd be a8signed therefor, Rule 1o 8Tants a rignt

" of appeal tp any person 883rieveqd by an order passed by gp

Offi cer under Rﬁle8, “bEforethe Sub-Divisional Forest Officer,

contgqd,,, . 8.



Rule 12 states that ir colpounding is net ‘opted’ for ang accepted,
Prosecution proceedings mey be launched,

=S

..;;3;'.‘
R

EXY

3 L L A S b e s 2
= PR S

The first question to be decided is whether it is for

the accused to ask for compounding at the time of Seizure or at

-

R e A

The answer to the above question turns upon the meaning

of the words ' sffender agrees’ in S.44(2)4, the words

'accused
T '“”"'N«mﬁﬁnmz-‘-—’.;#* S e S - e i -l
who €Xpresses his W1Ilingness to have the offence compounded

used in Rule 5 a8 alse the words

accused does not opt' used in

It is significant that S.59( 2)
Tequests! byt Says the

Rule 12, r_d088 not Say'offender
offender agrees'. No question of a person
‘agreeing' ,r éXpressing willingness' cap arise unless Somebody

ler else gives g choice or Zives an opport

unity to the person to agree
Or eXpress willingness,

It is therefore clear that it is for the

t5 put the accused or the offender on

takes up the case for purposes

there is no question as wef

ide ang therefoype the accuseq
¥y be askegd whether he is

v R TN TB N v .m\-»-,«,;,_,.,‘,—_ﬂg-._,,_f.,_ﬂ,.‘.—-:mw
ffence collpounded, It is however %o pe

or the offender mus necessaril

Prepared to Have e

i ot

rarty exercises ap option or egrees
it is open to the competent

pound or, accept copound as s

o compoung, 2uthority not te eom.




The next question is as to the stage at which the

‘sbove 8aid option is 4o be exercised, Under S,44(2) the

offender is to agree in writing ' Forthwith ' at the time of
the Seizure, to have the offence compounden, Again under

Rule 6, the adccused or offender could €Xpress his willingness
'immediatély'-afjer tpe offenée is detected or at the time

of the‘inquiry, The.iiinquiry ' mentioned in Rule 6 Shoula

hoi'be confused witgzﬁhe inquif& béfore the confiscation
“aujhgrityf< éﬁtﬁq{ised,gfficef )>under S,44:(2A)‘& (28),, l
This_cléaévfrbm e reading nf Rﬁié 4 which states that

after the‘seizﬁ;e,'the'inquiry will be before an officer nnt

below the rank bf:a Renger, 0n the othet hand, the'inquixy

und§f§5;44. (2A) & (28) in regard to confiscation isbefore

an pfficetinof;ﬁelow theirank of Assistant Consefvétor. There-

faore %he aécﬁéédipr”oﬁfeﬁder i'g to express his willineness at

the time qﬁ'détééti§n>or et the inquiry before the Said officer,

who is nont Belawuthe rank nf a Ranger., The inquiry is for the

purbose of recei ving the compenseation as g preliminary stage

' ,agfgrior tayt?eﬁéct;al compounding by the Specified competent

euthority under (1 8.59(1) read with Rule.s. mne hct and the

' Bﬁles do not thérefoie contempla te any expression éf willing. ﬁ;
ness tb‘pe mgde o? epplication for colpounding being filed fﬁ;
either before the authorised office; deaiing with the questinn :

of compounding under S,44.(2s) &(2 B) or before the District
court, ' } - B

_Under'§5320,,0r,P;Ou the statinte qpecifiéally permi ts

compoﬁnding'b&'fhé complainant orlsuch other person with the
rernission of the Court.. The State‘aléo expressly empowers

 the Sessions Court ang the High court to sanction such compound—

' ing. on the other hanq; the A;P.Fbrest £ct, 1967 states in S.59

({) tha t thé coépounding cen net be done by any forest Offi cer

other than the officer Specifisd by the Government, Rule, 8

States that the Divisiongl Forest Qffi cer, the»Sub-bivisional
Forest Officer,wor'%hélRénger Lay compound as stateq therein,

Neither the fot ner: the Rules contemplate any Sanction to be

contd...,.p. 10.
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given by the authorised officer acting under S.44 (24)

(#8) nor by the Conservator of Forests actlng under S.44
(2D) nor by the Distriot Court on eppeal under S. 44 (2m)
It may be that the euthorised officer dealing iith confis~
cetion under S.44 (24) &>(2B) ( es per G.0.32 (Forests
Department) Dt. 21-1-1976 ) is the Sub—D1v181nnal Forest
Officer or the Divisional Forest Officer end the same
Officers mey be competent to compound'the-offences under
Hule. 8 But the seid officers, while acting under S. 44( 24)
end (2B) act as the 'authorlsed Iffi cers' empowered to deal
with confiscetian of the praperty; and agsin, while acting
under 5.5¢ (4) road with Rule 8, acts &s the compounding autho-

rity. But the stage for filing the azpplicetion for conpound-

ing under Form-4 is the Stage of detection of -the offence by

the officer Selzing the goods, The appllcatlon is to be

filed bef»re the officer, not below the rank of Renger,: .. -

whn may be the. officer seizing or before whom the goods are -

immediately produced or he nay even, in view of the language

of S.44 (24), be the authorised officer who has seized the . -

gonds or vehicle In elther case, the appllcatlon in Form-A

1 e e S gy e et A S A IR T

is te be filed by the offender or accused person at the time
of detectlon of the offence or 1mmed1etely thereafter at the
tlme nf tne 1nqu1ry under Rules &, 6_ana well befg;e:the“bw
matter is referred to uhe authorised cfflcer or if the selzure
is by the authorlsed officer, before the latter takee up the
ratter is referred tn the authorised officer or if the seizure
1s by the authorised officer, before fhe;leftef>£akéefup-éhe
matter for purpose «f decision as to conflscatlon .. The seid

appllcaflon is to be s¢ filed upon the offlcer asklng the

SR O A

offender or accused to exerclse hlS cholce or optlon for
hav1n0 the matter compounded Once that stage lS crossed
there is ne qucstlon of being asked te compgﬁnd or. to seek
either before the authcrlsed Offlcer or the Ihetrlct Court
In fact, -~ unlike S. 320 Cr.p. C - no permission of the
euthorised officer or the District Court envisaged because
o compounding is contemplated et the stage when the matter

is before the authorised officer cr the Dlstrlct Court

In this behalf, ye agree with the reasonlng of "A ~
Rame chandra Raju, J. in PUBLIC PROSECUTOR ‘ Vs, K. MAHABOOB
(1), . we 4 that the decision of Punnaiah, J,

contd.....11.
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’ 1n forests cannct be permitted tc be illegally mut but it the

empower & wide dlscretlon but they are limitéd to the

concern*the questlon cf compcundlnP Cnce the entericw

= sfi

v Thxe 122 b 7

. : s
in PONNOLU LAKSHMAIAE Vs, STATE of 4.P (2), is distingui- : ﬁ;
shable in asmuch es in that case, an eppliceticn wes filed ¢
immediately after detection cf the offence in Form-£. -% '

Punnalah Join our v1ew, did not lay down any prcp081tlon

that compounding could be done at letér stages. Of ccurse,

the above dedisions are Subject to the principle laid down by i
us earlier thwt the officer contemplated by S.44( 1) seizing
the gocds or property, oT' the offlcer.contemplated by ques
4, 5, 6 is L e s

1, 1902 (1) A.P.L.J., 20, - , — _
2. 1979 (1) A;L.T. 201, - .

give'a choige er. optlon to the offender or accused before
referring -the. matter to the authcrlqed ofcher for confiscation
“as Statea above, 1f such a choi ce or cppcrtunity has not been

given tHe uonflscatlon proceedlngs ar¢ liable to be set aside and

s
the matter belng remanded back to the entorior stage for glV1nP %ﬁ
the cffender or accused Ssuch an opportunlty ;I

It is true ‘that forests are natlcnal wealth and trees

same tlme the offender cr accused must be glven the beneflt of 4
the beneflclal provisions as comtemplatud by S.59(1) and Rule 4 - 3

to 8, - If such an opportunlty iis not- vlven,‘the eonfiscation
prnceedlngs are liable tc be sel aside and the enterior stage X
at which the ofiender or accused is t¢ be given the optlcn cr

ch01ce rev1wed

©7'It has been argned that Under S.44 (°“)'+he D_q£r40;~
Courﬁ“islempowered to pass ' such order as it mey 7 ERink flt'
and thet these wordsS arc te be constructed w;dely S0 as t¢

includé an order permitting compoundlub. In our view, this

contention cennot be accepted. The above words nc. doubt, i

e e s

questlons relatlng to ccnflscatlcn arlseng cut of the corder

of the authorlsed Cffld@“ under Sid4 (2) (1), (B) and do not f:
Stage

referred to in 8.44 (2) ang Rules 4 tc 6 is psssed, there is n-
question of compounding. Even if it is a case of choj ce nr optian

to cempound net be having been given at the antericr stage,

(2]
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the latter proceedings are to be set aside and the cese remi. .
tted to the enterior stage. That infirmity cannot be cured ‘ il

- by sending the matter to the authorised officer or to the
1
Idstricti Court, ;

A question has alsp arisen as to thé\remedy of the
offender or accused, once en order is rasSsed in Form - B
refusing to compound. In this behalf, it is clear thet PRl
rule 10 which contemplates an appeal, only provides for}ﬁn
. eppeel ageinst en order of compounding made undqi Rule 8, i

i.e.y in regard to the conditinns, There is no eappeal under

kule 10 egainst an order refusing +to conpound passed.b&'fhe
esupetent authority. - The only renody would therefore by
Wey af a writ petition.” It zay be thet if the perty files & 3 ‘%

writ petition, there are” chances of the, confiscatien pProceed-
ings being steyeq, But on that ground, we cennot say that i
the erpecl to the Distriot Court mseinst the order of the |
autharised officer under S.44 (2B) nust necessarily indlude i
the risht 4 question the anterior order refusing to compound.
Tt 1s true that the Distriot Geurt while dzciding the appeal, !‘;

weuld =lse have powers to deal wit the correctness of i

. interlaeutory orders passed by the authorised officer, - 1@2
But es painteq cut above, the authrrised officer under
- : S.44 (21), (23) doesnot deal with any question of compound-
: ing., Bven if the offi cer dealing ﬁith confiscation ( as per ) ;
G.0. M, 32 4t, 1=1-1976 ie., the autherised officer )
and the Affiger dealing with compeunding are the same, the
erder refusing compounding passed by the delegated authe- 1
*ity specified in Rule g8 ) csnnot be treated as an order
passed by the officer in his capacity as the euthoriseqd i
officer dealing with confiscetion. The Autheriseg offi cer
deeling with confiscation, The authorised officer qua
his pnyers eas authorised offi cer does not deal with
‘ eniipounding of the question of Trealising compounding.
A8 8Such the D%itrict Court on appeal, canneot eXtend its
g arm to correcf the orders of refuéai %o 08555ﬁ55j52§§;q - i
- 3 %: by the coepetent euthority unger Ruie_8,>eﬁég‘ié‘}ﬁéuéf%igg;‘
eoneerned is factualily heving the powers to act as the ’
. authori sed officer, o | I
|

contd.,.,., 13,




One other contention of the lesrned Governrent

Pleeder requires mention. He says that under Rule9,_the

1 e

competent euthorlty might refuse conpound1n~ wlthcut
qassiéﬂing any reasnn. We cennot sgree. In our view, if
such a broad content-ion is to be accepted it will a"ount
to g1v1ng an arbitrery power to that % authnrity. The
competent authorlty must act falrﬁy and reasonably and his

.plnlon, if it is to be final end emenable to writ Juris-

dlction as stated earller it will be necessary for hin to

record that reasons in his file s to why he is nnt inclidd
' to cnmpound the of fence. Giving him an arbitrary discre-
tlon in this behelf might indeed lead 4n an unfair pracedurc

belnp adopted by denying compounding in simple cases where

: the offence is trivial and accepting to cojpound grave

and Serlous offénces thus mnabdling Shielding the arbitre—

cmtucynt et

riness from the reach of the Court. We are therefere

of the view that Rule 9 has to be read down accordingly
and it must be declared that if compounding a refused,
the reascns therefor nust be recnrded.
t\\sﬁ"f’a Procedure, it must alsn be stated that +he

Sald reQSOns must also be communiceted to the nffender
0r accused peISOn.

consistent with

- The ebove precedure laid down by

us would effectively subserve Procedursl fairness

consl tent with principles nf netural justice.

In as ®m much as the writ petitioner has not been

given any Option to express his willigegness for conpeunding,

the confiscgtion proceedings are, in ocur view, vitiated
and are therefere queshed and the matter is relegated to
the stege of seized by the officer seizing the goods

and the vehicle, The directinn of the learned single
Judge for filing en application fer cerpounding before

the Disirict Court, is however, set aside.

It is represented that consequent to the crders ef
the leﬂrned Sinzle Judge, the District Court has passed
an order SubSequently permlttlng compounding subject to
the condltlop thet the wrlt-petltlcner deposits & sum

.

Contdy9 ’ 14'
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fs. 25,0004 - before the Divisiopal Ferest Officer,
It is stated that the Writ-petitioners has accordingly
deposited suych emount.

For the recascns stated above, the order pessed
by the larned District Judge, being consequential to
the order of the learned single Judge is alsr set-
aside, and we give a further dlrectlon to the Forest
euthorities to pay back the sald sum of & 25,000/ -
(Rupees Twenty M ve Thousand only ) to the writ

petitioner pending further acticn as pProppsed hereuﬁ&er.

Lt will now be for the- offlcer who has selzea'
the gnnds, or any cther compétent officer, to 31ve en
nption to the Writ- Petltloner in writing as towhether
s the writ petitioner 1s-—w111:.m7 to have the offence
g compounded. After getting a reply from the writ
ﬂ pPetitioner, the forest authorltles cen proceed further

in accordance with the precedure ststegq abcve.

The eppesl is rartly ellowéd and the matter

is remitteg beck to the Deputy Range Offlcer, Adilebad

to take action as stated abeve. No casts,

Sd/- T.G,KRISHNAMLA CH/RI,
£DDL. DY. REGISTER

// teue copy //

Sd/= fer £sst. Register, :

1. The MDiskijok Foront 0015 con, (“n(h Lanrn3«>rr‘var)

fdilabad,
The Deputy Kenge Cfficer, Adilabaa,
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